
Republic of the Philippines

Sandiganbayan
Quezon City

SEVENTH DIVISION

MINUTES of the proceedings held on January 8, 2018.

Present:

MA. THERESA DOLORES C. GOMEZ-ESTOESTA Chairperson
ZALDY V. TRESPESES — Associate Justice

BAYANI H. JACINTO* Associate Justice

The following resolution was adopted:

Crim. Cases No. SB-17-CRM-2140 to SB-17-CRM-2141 -

People vs. JUNIO NORBERTO MELLA RAGRAGIO,
ROSENDO CEA CALLEJA,
ABDUL AZIZ MAPANDIPANGANDAMAN,
ESTELITO AGUILA NIERVA,
RUBEN ARSENUE BESMONTE,

NEOFITO CUISON PERILLA,

DIVINA GRACIA DURAN DANTES,
CESAR LASQUITE BOCANOG, and
MARIO DATOR ARIAS

This considers the following:

1. Accused JUNIO M. RAGRAGIO, ESTELITO A.

NIERVA, ABDUL AZIZ PANGANDAMAN, and ATTY. NEOFITO C.

PERILLA's "MOTION TO QUASH (With Motion to Defer

Arraignment)" dated November 16, 2017;^

2. Accused JUNIO M. RAGRAGIO, ESTELITO A. NIERVA,

ABDUL AZIZ PANGANDAMAN, and ATTY. NEOFITO C. PERILLA's

"SUPPLEMENT TO THE MOTION TO QUASH" dated November

23, 2017;2 and

3. Accused RUBEN A. BESMONTE and DIVINA GRACIA D.

DANTES' "OMNIBUS MOTION: (i) TO QUASH ON GROUNDS OF

INORDINATE DELAY AND FORUM SHOPPING; and (ii) TO

DEFER ARRAIGNMENT;"^ dated November 20, 2017;

^ Records, Volume 2, pp. 62-97
2 Ibid., pp. 209-256
3 ibid., pp. 119-197
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4. Accused RUBEN A. BESMONTE and DIVINA GRACIA D.

DANTES' "SUPPLEMENT TO THE OMNIBUS MOTION;" dated
November 28,2017;"^

5. Accused MARIO D. ARIAS and CESAR L BOCANOG's

"MOTION TO ADOPT THE MOTION TO QUASH DATED 16 NOV.

2017 & SUPPLEMENT TO MOTION TO QUASH DATED 23 NOV.

2017" dated December 1, 2017;^ and

6. The Prosecution's "CONSOLIDATED

COMMENT/OPPOSITION" dated December 13, 2017.^

The present charges arose from the filing of two (2) complaints by the
Field Investigation Office against the accused in their capacities as officials
and personnel of the Philippine National Railways following the procurement
on the supply of:

(i) 1,400 pieces (59,738 board feet or bdft) of 8"x 8"x 8" Yakal Wood
bridge ties, 514 pieces (14,993.38 bdft) of 5"x 10"x 7" Yakal Wood joint ties,
and 16 sets (25,280 bdft) of 6"x 8" Yakal Wood switch ties" under BAG
Resolution No. 05-2011-Goods-Engineering dated September 2, 2011 in the
amount of P9,951,132.31; and

(ii) 9,090 pieces (387,870.3 bdft) 8"x 8"x 8" Yakal Wood bridge ties,
428 pieces (13,696 bdft) of 6"x 8"x 8" Yakal Wood joint ties, and 25 sets
(39,500 bdft) of 6"x 8" Yakal Wood switch ties" under BAG Resolution No.
06-2011-Goods-Engineering dated September 2, 2011 in the amount of
P43,886,096.85.

While the requirement was specific on the supply and delivery of Yakal
wood (classified as hard wood) for bridge, joint and switch ties, Nikka
Trading, having emerged as the winning bidder in both procurement process,
submitted a bid for the supply of Larch wood (classified as soft wood) which
was accepted by PNR-BAG.

This was later perceived as a deviation from procurement procedure by
GOA which thus issued a Notice of Disallowance. For its part, the Office of
the Ombudsman filed subject Informations charging accused for two (2)
counts of violation of Section 3(e) of R.A. 3019.

Reeling from the charges, the accused, except for Rosendo Cea
Calleja^ sought to quash the Informations on the following grounds:

rr-^
^ Ibid., pp. 262-269
5 ibid., pp. 288-310
® Records, Volume 3, pp. 32-52
^ who recoiled from the charges on ground of the existence of a prejudicial question which was the
subject of the Order dated December 8,2017
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For accused Ragragio. Nierva.

Pangandaman. and Perilla, as adopted
by Arias and Bocanog:

1. the Field Investigation Office of the Office of the Ombudsman is
guilty of forum shopping in instituting two (2) complaints against the
accused premised on identical set of facts, issues, causes of action, and the
same persons found liable for the same charges. The complaints respectively
filed by AGIO III Herald A. Rivera and AGIO I Merlin C. Salino caused
them twice the injustice, trauma, constant worry, and expenses as they had
to withstand the preliminary investigation conducted by two (2) divisions of
the same office;

2. there was an inordinate delay of 3 years, 1 month and 15 days
before the present charges were filed on November 7,2017 from the time the
first complaint was filed on September 24, 2014 (or 3 years and 7 months
should the filing of the charges be counted from the fact-finding
investigation). No plausible explanation was given by the Office of the
Ombudsman to justify the inordinate delay when it should not have taken
long to figure out the facts and issues in these cases;

3. the allegations in the Informations do not constitute an offense,
having failed to allege with particularity the essential elements of the
charges. If the charges arose from the conspiracy theory of the prosecution,
the officers of winning bidder Nikka Trading should not have been
exonerated under the pretext that "there is insufficient evidence x xx that
Nikka was part of the conspiracy xxx It did not conspire with the public
respondents as could be gleaned when, during the pre-bid conference, it
sought clarification whether PNR would consider other kinds of woods, to
which the agency replied in the affirmative. " The exoneration of the officers
of Nikka Trading only meant that the Ombudsman agreed that the bidding
process was regular; that the deliveries of Larch wood were proper and that
pajmients made to Nikka were regular. Otherwise stated, if the Ombudsman
was convinced that the accused deviated from the BAG Resolution requiring
the delivery of goods to be exclusive to "Yakal," then the offerer (Nikka
Trading) of a different specie of wood, being Larchwood, should have also
been foimd liable. It was a contradiction to charge the accused premised on
the same offense which exonerated the other respondents. Further, the
Informations failed to state with clarity that the transactions were rigged or
marred with anomalies such as overpricing, shortage of delivery or fraud
committed. The Informations likewise failed to state the supposed benefit
unduly granted to Nikka Trading, or the damage and injury caused to PNR
or the Philippine government, especially when there is none in the
Informations which would allege that Larch wood is of an inferior quality or
that it is not acceptable for railway use.

By way of duplication, for accused
Besmonte and Dantes:

1. There was inordinate delay since it took the Ombudsman a period
of more than 3 years to file the present charges;

2. Forum shopping was evident when two (2) complaints were filed
against the accused involving the same parties, identity of rights asserted

//■T
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and reliefs prayed for such that the judgment rendered in any of the two
would amount to res judicata. Accused nonetheless revealed that the
complaint filed by AGIO I Merlin C. Malino is still pending for resolution;
and

3. The accusations in both Informations do not constitute an

offense. There was nothing in the Information to show how the accused
committed the prohibited acts during the performance of their official duties
or in relation to their public positions. The presumption of regularity in the
performance of their duties have been hypothetically admitted by the
Ombudsman since no charge for violation of R.A. 9184 was similarly filed.
There was nothing wrong in the bidding process as all the requirements of
R.A. 9184 were fully complied with. The elements of undue injury to any
party, including the government, or the giving of unwarranted benefits,
advantage or preference, or that the accused acted with manifest partiality,
evident bad faith or gross inexcusable negligence were not sufficiently
adduced in the Informations as no allegation could pinpoint to the
commission of the same.

The accused thus jointly ask for the quashal of the Informations.

In its Consolidated Comment/Opposition, the Prosecution counters:

1. Forum shopping is not one of the grounds to quash an
Information under Section 3, Rule 117 of the Revised Rules of Criminal
Procedure, and the motions should thus be prohibited within the
contemplation of the Revised Guidelines for Continuous Trial in Criminal
Cases:

2. The allegations on inordinate delay should be tested by 4
balancing factors, viz: (i) length of the delay; (ii) the reasons for such
delay; (iii) the assertion or failure to assert such right by the accused; and
(iv) the prejudice caused by the delay, which in these cases are not satisfied
considering that:

(i) the lull it took in the resolution of the first complaint could
likewise be attributed to the accused who respectively, if not repeatedly,
moved for extensions of time to submit their counter-affidavits, thus

prolonging the delay by at least five (5) more months;

(ii) judicial notice should be taken of the steady stream of cases
reaching the Office of the Ombudsman as was the subject of discourse in
Dqnsal v. Fernandez, Sr.; ̂  hence, the State should likewise be accorded its
right to due process to prosecute people who have violated penal laws;

(iii) accused were not vigilant in asserting their right to speedy
disposition of cases as this was the only instance after the Informations were
already filed when they invoked such right; and

(iv) accused were silent on the prejudice caused to the purported *
delay.

G.R. No. 126814, March 2, 2000
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3. The allegations in the Informations are sufficient in themselves,
having complied with Section 6, Rule 110 of the Revised Rules of Criminal
Procedure;^ as they stated the names of the accused, the designation of the
offense given by statute; the name of the offended party; and the
approximate date of the commission of the offense; and

4. The allegations in the Informations embodied the essential
elements of the charges. The specificity required by the accused actually
required the presentation of evidence which is too premature to consider at
this point.

The Prosecution prayed for the denial of the Motions.

After a consideration of the positions taken, We resolve to deny the
Motions.

The allegations in the Informations
are sufficient in themselves to establish

the elements of the crimes as charged.

Accused's prayer for a quashal of the Informations is primarily based
on the ground that the facts charged do not constitute an offense under Section
3, Rule 117 of the Revised Rules of Criminal Procedure.

A motion to quash an Information on the ground that the facts charged
do not constitute an offense should be resolved on the basis of the allegations
in the Information whose truth and veracity are hypothetically admitted. The
question that must be answered is whether such allegations are sufficient to
establish the elements of the crime charged without considering matters
aliunde. In proceeding to resolve this issue, courts must look into three
matters: (1) what must be alleged in a valid Information; (2) what the elements
of the crime charged are; and (3) whether these elements are sufficiently stated
in the Information.'®

A reading of the Informations nonetheless reveals that the same
sufficiently stated the essential elements of the offense under Sec. 3(e) of R.A
No. 3019, as amended, to wit:

Elements SB-17-CRM-2140

Allegations in the Information

SB-17-CRM-2141

Allegations in the Information

Accused must be a

public officers
discharging

administrative,

That on 7 March 2013, or

sometime prior or subsequent
thereto, in the City of Manila,
Philippines, and within the

That on 7 March 2013, or

sometime prior or subsequent
thereto, in the City of Manila,

Philippines, and within the

1^ Section 6. Sufficienqf of complaint or Information. — A complaint or information is sufficient if it states
the name of the accused; the designation of the offense given by the statute; the acts or omissions
complained of as constituting the offense; the name of the offended party; the approximate date of the
commission of the offense; and the place where the offense was committed.

/10 People V. Sandiganbaydn (Fourth Division), et al., G.R. No. 160619, September 9, 2015 •
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judicial or official

functions;
jurisdiction of this Honorable

Court, the above-named accused

public officers, namely: Junio
Norberto Mella Ragragio, then
General Manager (SG 29); Estellto
Aguila Nierva, Ruben Arsenue

Besmonte, then Department
Managers (SG 26); Neofito Cuison
Perilla, then Attorney V (SG 25);
Rosendo Cea Calleja and Abdul
Aziz Mapandi Pangandaman, then
Division Managers (SG 23 & 24);
Divina Gracia Duran Dantes, then
Asst. Department Manager (SG
25); Cesar Lasqulte Bocanog and
Mario Dator Arias, then Principal
Engineers (SG 22), all of the

Philippine National Railways (PNR),
Manila, while in the performance

of their official duties as such and

committing the crime in relation to

their office and taking advantage

thereof.

jurisdiction of this Honorable

Court, the above-named accused

public officers, namely: Junto
Norberto Mella Ragragio, then
General Manager (SG 29); Estelito
Aguila Nierva, Ruben Arsenue

Besmonte, then Department
Managers (SG 26); Neofito Cuison
Perilla, then Attorney V (SG 25);
Rosendo Cea Calleja and Abdul
Aziz Mapandi Pangandaman, then
Division Managers (SG 23 & 24);
Divina Gracia Duran Dantes, then

Asst. Department Manager (SG
25); Cesar Lasquite Bocanog and
Mario Dator Arias, then Principal
Engineers (SG 22), all of the
Philippine National Railways (PNR),
Manila, while in the performance
of their official duties as such and

committing the crime in relation to

their office and taking advantage

thereof.

Accused must have

acted with manifest

partiality, evident

bad faith or

inexcusable

negligence;

acting with manifest partiality,

evident bad faith and/or gross
inexcusable negligence.

acting with manifest partiality,
evident bad faith and/or gross
inexcusable negligence.

Accused's action

caused any undue

injury to any party,

including the

government, or

giving any private

party unwarranted

benefits, advantage
or preference in the

discharge of his

functions.

conspiring and confederating with

one another, did then and there

willfully, unlawfully and criminally
give unwarranted benefits,
preference or undue advantage to

Nikka Trading with office address

at Unit 1014 Cityland Herrera

Tower, cor. Valero and Rufino

Streets, Salcedo Village, Bel-Air,

Makati City, by purchasing from

Nikka Trading 9,090 pcs. Larch

wood bridge ties, 428 pcs. Larch

wood joint ties and 25 sets Larch

wood switch ties in the amount of

THIRTY SEVEN MILLION SEVEN

HUNDRED FORTY SEVEN

THOUSAND EIGHT HUNDRED

THIRTY TWO 60/100

(Php37,747,832.60), more or less,

under Disbursement Voucher (DV)

No. ENG-2013-02-283 dated

March 4, 2013 and Veterans Bank

Check No. 20579 dated April 26,

2013, while accused knew fully

well that the Board Resolutions

and all bidding documents

required Yakal wood bridge ties,

joint ties and switch ties, to the

conspiring and confederating with
one another, did then and there

willfully, unlawfully and criminally
give unwarranted benefits,
preference or undue advantage to
Nikka Trading with office address
at Unit 1014 Cityland Herrera

Tower, cor. Valero and Rufino

Streets, Salcedo Village, Bel-Air,
Makati City, by purchasing from
Nikka Trading 1,400 pcs. Larch
wood bridge ties, 514 pcs. Larch
wood joint ties and 16 sets Larch
wood switch ties in the amount of

NINE MILLION THREE HUNDRED

EIGHTY SEVEN THOUSAND ONE

HUNDRED FORTY EIGHT 23/100
(Php9,387,148.23), more or less,
under Disbursement Voucher (DV)
No. ENG-2013-02-284 dated

March 4, 2013 and Development

Bank of the Philippines (DBP)
Check No. 8603215 dated March 7,

2013, while accused knew fully

well that the Board Resolutions

and all bidding documents

required Yakal wood bridge ties,
joint ties and switch ties, to the

/
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damage and injury of PNR or the
Government In the

aforementioned amount.

damage and Injury of PNR or the
Government in the

aforementioned amount.

Having considered the allegations in the Informations, no other factual
matter is necessitated, the essential elements of the charges having already
been sufficiently stated.

An Information only needs to state the ultimate facts constituting the
offense; the evidentiary and other details (i.e., the facts supporting the ultimate
facts) can be provided during the trial. Ultimate facts is defined as "those
facts which the expected evidence will support. The term does not refer to the
details of probative matter or particulars of evidence by which these material
elements are to be established." It refers to the facts that the evidence will
prove at the trial. Evidentiary facts, on the other hand, are the facts necessary
to establish the ultimate facts; they are the premises that lead to the ultimate
facts as conclusion. They are facts supporting the existence of some other
alleged and unproven fact.' ̂

While it is fundamental that every element of the offense must be
alleged in the Information, matters of evidence — as distinguished from the
facts essential to the nature of the offense — do not need to be alleged.
Whatever facts and circumstances must necessarily be alleged are to be
determined based on the definition and the essential elements of the specific

12
crimes.

Accused, however, cavil on why the present charges were filed against
them, excluding in the process the representatives of Nikka Trading, Inc.; why
they should instead have been given the presumption of regularity in the
performance of their official functions since the Office of the Ombudsman did
not file charges for violation of R.A. 9184, compounded by the finding that
the deliveries were valid and that payments made were legal and binding; why
reference to "Larchwood" or "Yakal" should have been downplayed as a
mere nomenclature that did not prove exclusivity of the specification to the
latter; or that the charges should have been dismissed since there was no
allegation of overpricing, shortage of delivery or fraud. Such asseverations,
which even assuming them to be true, are evidentiary matters which mainly
pertain to accused's defense and hence, cannot be used as grounds to quash
the Information.

It thus behooves the accused to prove these facts during trial, in
refutation of the prosecution's evidence and not as a tool to sway the Court
into dismissing the charges as alleged in the Informations.

y
" Enrile v. People, eta!., G.R. No. 213455, August 11, 2015
" Ibid.
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The proscription against forum
shopping hardly finds application in
these charges.

The harping on forum shopping arising from the filing of two (2)
complaints before the Office of the Ombudsman has little bearing on ̂ e
application of the principle against forum shopping.

As a rule, forum shopping is committed by a party who, having received
an adverse judgment in one forum, seeks another opinion in another court
other than by appeal or the special civil action of certiorari. Conceptually,
forum shopping is the institution of two or more suits in different courts,
either simultaneously or successively, in order to ask the courts to rule on the
same or related causes and/or to grant the same or substantially the same
reliefs.

Forum shopping, therefore, applies only to judicial cases or
proceedings.^'^

It has no application to complaints pending before the Office of the
Ombudsman. The resolution of these complaints is a function that
exclusively devolves on the Office of the Ombudsman pursuant to R.A. 6770,
regardless of how many complaints were lodged against the same accused
before it.

The filing of subject Informations is but a mere consequence of such
power and authority. No forum shopping lies.

There is no inordinate delay to order
the outright dismissal of the present
charges.

In People v. Sandiganbayan,^^ it was held that inordinate delay in the
conduct of the preliminary investigation ousts the prosecution of the authority
to file the information which is a ground for a motion to quash.

At this instance, accused's disparate assertion on the doctrine of
inordinate delay in their quest to dismiss the present charges draws parallelism
fi*om the cases of Tatad v. Sandiganhayar^^ and Coscolluela v.
Sandiganbayan^'^ to a delay of more than 3 years from the time the complaint
was filed on September 24, 2014 until the Office of the Ombudsman finally
filed the instant cases on November 7,2017. l*. /

L. f
" Villamor, Jr. v. Judge Manalastas, et al., G.R. No. 171247, July 22, 2015 »

Tomlln IIV. Atty. Maya II, A.C. No. 6971, February 23, 2006
" G.R. No. 188165, December 11, 2013
" G.R. No. 72335-39, March 21,1988
" G.R. No. 191411, July 15, 2013
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A mere mathematical reckoning construed from the pendency of the
preliminary investigation, however, is not enough. In the case of Uy v. Hon.
Adriano,^^ it has been held that "speedy trial" is a relative term and necessarily
a flexible concept. In determining whether the right of the accused to a speedy
trial was violated, the delay should be considered in view of the entirety of the
proceedings. Indeed, mere mathematical reckoning of the time involved
would not suffice as the realities of everyday life must be regarded in judicial
proceedings which, after all, do not exist in a vacuum.

Why it took the Ombudsman a period of more than 3 years, to say the
least, to approve the filing of the charges cannot be speculated by this Court.
In truth, the precipitate dismissal of the present charge on this ground alone
does not always follow.

Simply put, a mere delay in the conduct of preliminary investigation is
not enough to justify the outright dismissal of these cases.

As explained in Remulla v. Sandiganbayan,^^ the latest ruling on the
right to the speedy disposition of cases, the numerous Supreme Court cases
on the issue do not show conflicting appreciation of the four (4) factors on (i)
what constitutes delay; (ii) the acceptable reasons for delay; (iii) the value
of timely asserting the right; and (iv) the prejudice suffered by an accused.
The right is a relative concept, which compels courts to appreciate speedy
disposition cases on an ad hoc basis. The Supreme Court in said case
explained:

XXX p4]one of these elements, however, is either a necessary
or sufficient condition; they are related and must be considered
together with other relevant circumstances.

XXX XXX XXX XXX.

XXX It must be emphasized that the balancing test is a relative
and flexible concept. The factors therein must be weighed
according to the different facts and circumstances of each case.
XXX. [Emphasis supplied]

In other words, courts must consider the totality of the four factors in
concluding whether there was indeed a violation of the right. Courts cannot
conclude that the right has been violated based on only one factor.
Appreciation of delay entails a balancing act to make sure that the state's right
to public justice is weighed alongside a party's individual rights.^® Hence,
even the political oppression reckoned in Tatad v. Sandiganbayan to have
played a vital role in granting a "radical relief is still short of the

" G.R. No. 159098, October 27, 2006
" G.R. No 218040,17 April 2017
20See Guerrero v. Court of Appeals, G.R. No. 107211, June 28,1996
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consideration needed of the four factors to measure an inordinate delay. This
remains true when the accused in these cases do not even attempt to ripple the
charges with a political undertone dominant in Tatad v. Sandiganbayan.

Meantime, the case of Coscolluela v. Sandiganbayan, et al may have
reinforced the concept that it was not the duty of the respondents in the
preliminary investigation proceedings to follow up on the prosecution of their
case. The ruling, however, came in the light of the factual circumstance that
the respondents were unaware that the investigation against them was still on
going. In said case, the respondents were only informed of the March 27,
2003 Resolution and Information against them only after the lapse of six (6)
long years, or when they received a copy of the latter after its filing with the
Sandiganbayan on June 19, 2009. In this regard, they could have reasonably
assumed that the proceedings against them have already been terminated
which thus served as a plausible reason as to why said respondent never
followed-up on the case altogether.

Contrary to these cases, accused appears to have known of the ongoing
preliminary investigation against them, for which reason they even attached
the two (2) Complaint-Affidavits each executed by AGIO III Herald A. Rivera
and AGIO I Merlin C. Salino in their respective Motions. After three years,
never did they cavil, but only until now, on the violation of their constitutional
right to speedy disposition. The factor on non-assertion, therefore, should be
taken against them.

Since accused failed to delineate the other factors in their bid to benefit

from the doctrine of inordinate delay, the Court cannot step in to apply it in
their favor especially when none exists to strongly rule from their side. There
arises no need, therefore, to balance the rights of the Prosecution and the
defense.

Inevitably, let the criminal proceedings ensue against the accused.

WHEREFORE, the Motion to Quash (With Prayer to Defer
Arraignment), and its Supplement, filed by Junio M. Ragragio, Estelito A.
Nierva, Abdul Aziz Pangandaman, and Atty. Neofito C. Perilla, as adopted by
Mario D. Arias and Cesar L. Bocanog, are DENIED for lack of merit.

Likewise, the Omnibus Motion: (i) To Quash on Grounds of Inordinate
Delay and Forum Shopping; and (ii) To Defer Arraignment, and its
Supplement, filed by Ruben A. Besmonte and Divina Gracia D. Dantes, are
DENIED.

Let the arraignment of all said accused PROCEED on January 26,
2018 at 8:30 in the morning.
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Pre-trial shall immediately proceed. The Prosecution, accused and
their counsel are directed to furnish the Court, at least five (5) days before the
scheduled arraignment, with the soft (in Microsoft Word Format)^^ and hard
copies of their respective pre-trial briefs and/or a list of their documentary
exhibits, witnesses, issues, proposals for stipulation and/or admitted facts,
without prejudice to resorting to modes of discovery procedure, if
necessitated.

SO ORDERED.

GOMEZ-ESTOESTA, J., Chairperson

TRESPESES, J.

JACINTO, J.

to be emailed to sb7thdlvocc@gmail.com


